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ALL LOVE IS EQUAL

LONG SERVICE v NEW ENTRANTS
– DOES IT AMOUNT TO UNFAIR DISCRIMINATION?

Sofiah Ebrahim (Attorney)

One of the first Appeals with regards to Section 10
of the Employment Equity Act (“EEA”) that was
decided was in the PIONEER FOODS (PTY) LTD
VS WORKERS AGAINST REGRESSION WAR
AND OTHERS.

FACTS
The Collective Agreement in
Pioneer Foods and the Food
and Allied Workers Union (FAWU),
stipulated that Pioneer Foods pays
all newly appointed employees
for the first two (2) years of their
employment at an eighty (80%)
percent of the rate paid to longer
serving employees.
This Agreement came into place
because FAWU had convinced
Pioneer Foods to reduce the extent
to which it was using the services
of various forms of “precarious”
employees,
thus
including
employees supplied by Labour
Brokers.
FAWU made the proposition of a pay
scale that showed differentiation
between new hires and employees
who had been in the Company
for many years. The eighty (80%)
percent scale was adopted and
was consistently applied to all new
hires for the first two (2) years of their
employment with Pioneer Foods.
Seven (7) employees, who were
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all

employed

as

Drivers

on

1

November 2014, took issue with
this practice and contended to
the Commission for Conciliation,
Mediation

and

Arbitration

(“CCMA”) that the provision in the
Collective Agreement constituted
unfair discrimination in terms of
Section 6(4) of the EEA.
The

Commissioner

agreed

and

found in their Award that paying
new

entrants

at

eighty

(80%)

percent was in conflict with the
requirements of equal work for
equal pay.
The

reason

for

the

Arbitrators

determination was that some of
the

employees

had

previously

performed services as Drivers to
Pioneer

Foods

through

Labour

Brokers, before they were employed
directly by Pioneer Foods. The
Arbitrator accordingly held that
these employees were not ‘new’
entrants in the true sense of the
word and the differentiation in pay
was unfair because the employees
previous

indirect

employment

through the temporary employment
services was ignored.

DECISION
The Court noted that the employer did not rely on any of the twelve (12)
listed grounds in Section 6(1) of the EEA.
FAWU’s complaint was that they were unfairly discriminated because of
some other ground, namely that of length of service.
In respect to the burden of proof, Section 11.1 of the EEA was accordingly
not applicable and Section 11.2 had to be followed.
In terms of the Section the complainant must prove on a balance of
probabilities, that:• The conduct complained of is not rational;
• The conduct complained of amounts to discrimination; and
• The discrimination is unfair.
In order to prove that the conduct complained of “amounts to
discrimination”, the complainant must identify the listed or unlisted arbitrary
grounds of discrimination.
As previously held in Ntai and Others vs SA Breweries Ltd [2001] 2 BLLR 187
(LC), ‘the mere arbitrary’ actions of an employer does not amount to
discrimination within the accepted legal definition of the concept.
The ground complained of must furthermore, be the reason for the
disparate treatment. There must be a nexus between the ground and the
difference in treatment.
In the current case, the ground of the alleged unfair discrimination was
that the Applicant’s employees were ‘newer’ employees. The Court
considered whether being ‘new’ employees is an unlisted arbitrary ground
or discrimination namely, is it irrational?
The Court held that it is not in fact irrational. Rather, it is a classic example
of a ground of differentiation which is rational, legitimate and exceedingly
common.

CCMA AWARD
The

Arbitrator

employees

found

were

that

the

entitled

to

damages and ordered Pioneer
Foods to pay them the equivalent
in remuneration of the difference
between them and the longer
serving Drivers for the period 1
November 2014 to 1 August 2015.
He also ordered Pioneer Foods to
correct their remuneration to the
one hundred (100%) percent ratio
of applicable grade with the effect
as of 1 August 2015.
LABOUR COURT
Pioneer appealed to the Labour
Court in terms of Section 10(8) of
the EEA. The decision was upheld.
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The Court noted that some of
the employees were engaged
by Labour Brokers before they
were employed by Pioneer Foods
directly.
The Arbitrator was of the view that
he had to consider the provisions
of
Section 198A of the LRA,
which provides, that in certain
circumstances,
Labour
Brokers
employees are deemed to be the
employees of the client.
However, Section 198A had no
application to the dispute, the
claim was brought in terms of
Employment Equity Act and not
Section 198A of the LRA and had
to be determined with reference
to the provisions of the Employment
Equity Act.

The Court stated that there is quite manifestly a rational connection
between the length of services as a factor determining pay and the
objective of recognizing long service and loyalty of existing employees.
The Court noted further that the legislature shares the view that the length
of service is a rational and legitimate ground for differentiation inter alia.
Regulation 7(1)(a) of the Employment Regulations 2014 which includes
“length of service as one of the factors defining differentiation in terms
and conditions of employment”.
Section 198(D)(2)(a) of the Labour Relations Act 66 of 1995 (LRA) includes
length of service as a justifiable reason for differential treatment.
Clause 7.3.1. of the Code of Good Practice on Equal Pay/Remuneration
for work of equal value.
Clause 7.3.1. states that it is no unfair discrimination if the difference is fair,
rational and is based on, the individuals respective seniority or length of
service.

The differential treatment came
about
in
FAWU’s
Collective
Agreement which was concluded
some eighteen (18) months before
Section 198A took effect.
Section 198A does not have
retrospective application and by
the time Section 198A came into
force, the Applicant employees
had already became employees
of Pioneer Foods and they were no
longer Labour Brokers employees.
Therefore, the Appeal was upheld
and the Commissioner’s Award
was reversed and substituted by an
Order dismissing the claims.

Differentiation on the basis of length of service does not amount to
discrimination.
What amounts to discrimination is that the grounds must be based on
attributes and characteristics which have the potential to impair the
fundamental human dignity of a person, to affect them in a comparably
serious manner.
Treating people differently in a workplace in accordance with the length
of service with the employer does not have this effect and thus does not
impair their fundamental human dignity. Therefore, it does not amount to
“discrimination”.
The Court held that it was not unfair for Pioneer Foods to agree with FAWU
that new employees should earn less than those who had loyally remained
in its service and to implement their agreement.
In the absence this agreement, it was questionable whether jobs would
have existed at all.
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