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THE RIGHT TO DISCIPLINE POST RESIGNATION: 
WHEN IS RESIGNATION EFFECTIVE? 

Kalipa v KPMG Services (Pty) Ltd (J2277/16) [2016] 
ZALCJHB 403 (18 October 2016)

This case dealt with an urgent application 

in terms of which the applicant sought the 

order to interdict the first respondent from 

proceeding with the disciplinary hearing 

after her resignation.
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Che Raul Maharaj (Candidate Attorney)

FACTS:

The applicant terminated her 

employment contract, by resigning 

in writing. She submitted two letters 

of resignation to the respondent. The 

first letter was transmitted after the 

first respondent informed her that it 

was conducting an investigation into 

certain allegations against her. 

The second letter was transmitted 

after the first respondent had 
indicated to the employee that it 
would be commencing with the 
disciplinary proceedings against her. 
The first letter of resignation was 
submitted on 5 September 2016. In 
that letter the applicant simply stated 
“Please accept this letter as a notice 
of my resignation.”

The second letter of resignation by 
the applicant was transmitted on 
14 September 2016 and in relevant 
part stated that the applicant was 
resigning from her employment with 

KPMG with immediate effect.
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The first respondent responded in writing on 19 September 2016, to the letter 
dated 5 September, stating that the applicant was currently on her notice 
period, that investigations had been concluded and that the applicant was to 
receive a notice to attend a Disciplinary Hearing.

The first respondent disputed the validity of the second resignation letter by 
the applicant in a letter dated 27 September 2016 wherein it alleged that there 
was only one resignation. The letter further indicated that the disciplinary 
hearing would proceed on the 30 September 2016 and that the applicant was 
invited to make representations to the chairperson of the disciplinary enquiry 
on 28 September 2016.

On 30 September 2016 the disciplinary hearing proceeded despite the fact 
that the chairperson was notified by the applicant that should the disciplinary 
hearing commence, the applicant would institute an urgent application 
to interdict her. The applicant left the hearing prior to the commencement 
thereof. The chairperson found the applicant guilty as charged and then 
imposed the sanction of summary dismissal. 

HELD:

The issue of resignation by an 

employee and its consequences to the 

power of the employer to discipline 

is two-fold. The one view is where 

the resignation is with immediate 

effect and the other is where the 

resignation is with an undertaking to 

serve the notice period.

The fact that an employee has given 

notice to terminate the employment 

contract does not take away the 

power of the employer to discipline 

him or her whilst serving the notice 

period. Similarly, all the obligations 

that arise from the contract are still 

binding on the employer during 

the notice period and this includes 

the duty to pay the salary of the 

employee.

If an employer takes disciplinary 

action against the employee and 

dismisses him or her before the end 

of the notice period the employment 

relationship would be terminated. In 

those circumstances the termination 

will not be due to the resignation of 

the employee but rather the dismissal 

for misconduct. 

The above principle, similarly, applies 

to the employee who has resigned. 

The principle that the employment 

contract continues to exist during 

the notice period means that the 

employee in the present matter was 

entitled to terminate the contract by 

way of the unilateral act of resignation 

in the middle of the notice period 

despite the fact that the respondent 

had accepted the first resignation. 

That right is not conditional on 

the view of the respondent.  It 

therefore follows that the fact that 

the respondent had accepted the 

first resignation which included 

compliance with the requirements of 
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the notice period has no bearing on the right of the employee to terminate 

the contract unilaterally before the end of that period. 

There is no requirement in law that an employee who resigns on notice, which 

is then accepted by the employer, cannot resign with immediate effect during 

the notice period. In other words an employee who issues notice of intention 

to resign is not barred from resigning thereafter before the expiry of the notice 

period. In other words an employee in such a situation, need not seek the 

consent of the employer neither does he or she need to withdraw the initial 

resignation before doing so.

The court held that the second letter of resignation of the applicant changed 

the status of the employee from that of being an employee, in the ordinary 

sense of the word, to that of being the erstwhile employee of the respondent. 

This means that the termination of the employment contract with immediate 

effect took away the right of the first respondent to proceed with the 

disciplinary hearing against her.

In the decision of the Labour Appeal Court of Lesotho in the case of Mahamo 

v  Nedbank Lesotho Limited,   it was held that: 

“Resignation is a unilateral act which brings about termination of the 

employment relationship without requiring acceptance...Whilst the 

Respondent took every effort to ensure that the disciplinary hearing was 

procedurally fair, its efforts were unnecessary because the employment 

contract had already been terminated by the Applicant himself on 20th 

October 2000. . .”

On the basis of the above, it then means that at the time the chairperson, in the 

present matter, conducted the disciplinary hearing against the applicant there 

was no employment contract between the parties and thus the respondent 
Che Raul Maharaj

had no power to discipline her. 
The ruling of the chairperson of 
the disciplinary hearing that the 
respondent had jurisdiction to 
conduct disciplinary proceedings 
against the applicant and the 
subsequent decision to dismiss her is 
in law a nullity. It is not clear to the 
court why the chairperson insisted 
in proceeding with the hearing after 
she was advised that the employee 
intended to challenge her decision. 
The fact that there was an urgent 
application filed with the court in the 
time is irrelevant in the circumstances 
of the case. The Chair could have 
postponed the matter or stood the 
matter and gave the applicant time 
within which she should present to 
her the court papers relating to the 
challenge of her ruling.

PRINCIPLE:

An employer has no authority or 
power to discipline an employee who 
resigns from his or her employment 
once the resignation takes effect. In 
other words where the resignation is 
with immediate effect, the employer 
loses the right to discipline the 
employee, also with immediate 
effect.  
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