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the way forward

BARgAining fOR EvidEncE Of gROUp
MiscOndUct – thE UsE Of thE pLEA

AgREEMEnt in EMpLOyMEnt LAw
MEc: dEpARtMEnt Of hEALth v phsdsBc And OthERs (cAsE nO. pR63/14)

in today’s employment environment, it is a reality that 
wrong-doers have become increasingly resourceful 
and sophisticated in hiding their misconduct from 
the employer. Utilising a plea agreement to obtain 
evidence of wrongdoing may come as an essential 
tool in the hands of the employer in order to penetrate 
the guise of secrecy in cases of group misconduct. 
guidelines for its application were dealt with in MEc: 
department of health v phsdsBc and others (case 
no. pR63/14). 
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James Moxham (candidate Attorney)

Facts

Five out of eight employees 
in this case were found guilty 
at a disciplinary enquiry of 
misconduct in that they misused 
an aircraft and irregularly 
applied the Emergency 
Medical Services directorate 
(EMS) sponsorship to travel to a 
soccer match. After the news 
found its way into the papers, 
the employees colluded that 
the use of the aircraft had been 
for business purposes. When 
the truth later emerged, the 
employees were charged with 
taking an unauthorised trip and 
lying to the MEC.

Prior to the disciplinary hearings 
one of the employees resigned, 
another was given a final written 
warning but not dismissed, and 
finally a third person (“Mr M”) 
was offered a plea bargain in 
terms of which he would plead 
guilty and testify against the co-
accused in exchange for a final 
written warning and two months 
unpaid suspension. 
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The five dismissed wrongdoers 
referred their case to the Public 
Health and Social Development 
Sectoral Bargaining Council 
(“PHSDSBC”), where the 
arbitrator found that although 
all the wrongdoers were guilty, 
the dismissals were substantively 
unfair since the sanction of 
dismissal had been inconsistently 
applied and ordered the 
dismissed employees to be 
reinstated with 40 months back 
pay. The department took the 
matter on review.

Issues:

On review in the Labour 
Court, there were two key 
issues revolving around the 
application of a plea bargain in 
the labour law context, namely:

i) Whether an employer can 
enter into a “plea bargain” 
with an employee who is found 
guilty of misconduct for the 
purpose of giving evidence 
against the co-accused; and

ii) Whether the decision not 
to dismiss that particular 
employee renders the sanction 
of dismissal against the other 
employees inconsistent.

the applIcants contentIon

The Applicant submitted 
three salient criticisms of the 
arbitrator’s findings that the 
employee’s dismissal was unfair. 

Firstly, the employees were 
not similarly situated to Mr M 
in that he entered into a plea 
agreement voluntarily. The 
Applicant argued that as this is 
a recognised means of securing 
evidence in the criminal law 
context in terms of section 204 
of the Criminal Procedure Act of 

1977, there is no reason why it should not be adapted and applied 
in the labour law context. 

Secondly, Mr M had showed remorse while the others had 
proclaimed their innocence right to the end.

Thirdly, even if the employees were similarly situated, any disparity 
did not give rise to the employee’s dismissal being unfair. The 
Applicant argued that the department had not acted mala fide 
or unfair, and only wished to secure a conviction on the evidence 
of Mr M. 

labour court

The Labour Court highlighted that the test for inconsistency is that 
the employer was prepared, for no good reason, to live with one 
employee but not with others similarly placed. He stated that this is 
the “kernel of substantive fairness” in cases of misconduct. 

Holding the two employee’s up as comparators, the court noted 
that the arbitrator had mishandled the application on the law of 
inconsistency and ignored crucial evidence. The court agreed 
with the applicant that the situations of the two employees were 
distinguishable. Judge Witcher went on to state:

“When an employer offers one within a group of suspected 
wrong-doers a plea bargain to enable it to acquire evidence of 
wrong-doing within the group, this, on its own, does not constitute 
inconsistent application of discipline. An important feature existed: 
the existence of a plea agreement.”
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The purpose of the plea is to secure evidence and the lesser 
sanction offered to Mr M was not in recognition that the charge 
he faced was not serious enough to warrant dismissal, but rather it 
stood as a necessary compromise. 

Not to allow plea bargains, it was held, would shut the door on an 
important mechanism used in criminal law every day and be able 
to stand as an important tool in gaining evidence of corruption.

GuIdelInes to selectInG a WItness

The court held that the employer has a wide discretion in considering 
whom to select for offering a plea agreement. Some of the factors 
that may be taken into account when selecting a witness would 
include:
- Availability
- Strength and credibility as a prospective witness
- Trustworthiness and the ability to withstand any pressure
- Knowledge of the facts
- Access to corroborating evidence
- Cooperation and initiative
- Attitude of remorse before lesser sanction offered
- Previous disciplinary record

Furthermore, the court stated that the evidentiary burden rests 
on the party alleging that the employer’s discretion was unfairly 
exercised before the employer needs to justify its decision. The 
court pointed out that some of the factors indicating unfair use of 
the discretion would include:
- The evidence was readily available from other sources and there 

was no need for the witness to tender evidence in order to secure 
a guilty finding;

- An imbalance in the relative degree in culpability of the witnesses 
and the accused persons, such that the proverbial “big fish” was 
used to secure a guilty finding against the “little fish”;

- That the decision to conclude 
a plea agreement was 
induced by an improper 
motive such as obvious 
favouritism or capriciousness; 
and/or

- Unfair racial, gender or other 
discrimination in favour of an 
accomplice witness or against 
the remaining accused 
persons.

applyInG the use oF the plea 
aGreement In labour laW

Evidence of misconduct can 
be a lengthy and expensive 
process that the employer has 
to go through in order to secure 
a guilty conviction that justifies 
a fair dismissal. To circumvent 
these issues, the Labour Court 
held that there is no reason why 
plea agreements cannot be 
used in the labour law context 
for securing evidence against 
a co-accused. Bearing in 
mind the factors stated by the 
court, a plea agreement may 
be a useful tool in securing a 
fair dismissal in cases of group 
misconduct. 


