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LABOURupdate
the way forward

PROMOTION VS APPOINTMENT 
 HOW TO DISTINGUISH AND ATTEND TO ARISING DISPUTES 

‘Promotion’ was defined in Mashegoane and an-

other v University of the North [1998] 1BLLR 73 (LC) 

at 76 as being evaluated or appointed to a position 

that carries greater authority and status than the 

current position an employee is in.
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The Labour Relations Act 66 of 1995 
(as amended) (“LRA”) and the 
Employment Equity Act 55 of 1988 
provide protection to employees 
against unfair employer decisions 
relating to promotions.

In deciding whether a dispute 
involves a promotion one has to 
compare the employee’s current 
job with the job or post applied for 
to determine whether promotion is 
involved. Some of the factors that 
should be taken into account are-
• differences in remuneration levels
•	differences	in	fringe	benefits
• differences in status
• differences in levels of 

responsibilities
• differences in levels of authority 

and power
• differences in the level of job 

security

An analysis of the case law reveals 
that anyone or more of the following 
issues may arise in promotion 
disputes:-

1. Whether an application by an 
existing employee for a post 
which has been advertised 
internally and externally is a 
promotion or an appointment.

2. Jurisdiction
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it would not constitute a promotion as a promotion is usually an internal 
matter. Thus the employee is in fact a job applicant and item 2(1)(b) of 
Schedule 7 of the Act could not be of assistance, as job applicants are not 
eligible for promotion [or] demotion.”

From a number of subsequent cases however, it becomes clear that one 
should focus on two issues in order to determine whether one is dealing 
with a promotion.

The	first	question	 is	whether	 there	 is	an	existing	employment	 relationship	
between the applicant-employee and the employer and, secondly, 
whether there is a difference in substance between the two jobs.

In Vereeniging van Staatstamptenare on behalf of Badenhorst v 
Department of Justice the Commissioner, in deciding whether the 
applicant had correctly referred the dispute regarding promotion in terms 
of item 2 (1) (b) of Schedule 7 found that the applicant had done so on 
the simple basis that the applicant had applied for a post at a more senior 
level than that which she had occupied previously and as a consequence 
of this, the success of the application would result in a promotion.

The aggrieved employee was denied appointment to a post against 
the background of a restructuring of the Department of Justice. This 
restructuring entailed that all employees in the “old” Department were 
invited to apply for one or more of the thousands of newly created posts 
in the “new” Department. Existing employees were, however, guaranteed 
a job in the new structure on at least the same level of pay they had 
occupied in terms of the old structure. The employer argued that the 
employee should be treated as a job applicant and that the dispute did 
not involve a promotion. The Commissioner answered this argument as 
follows:

“It appears that the applicant applied for a post which would have 
resulted in a promotion for her to a more senior level if her application 
had been successful. … While I accept that this was not a promotion in 
the ordinary sense of the word, I do believe that the peculiar nature of 
the rationalisation process can allow semantics to change the essential 
nature of the dispute. No evidence suggested that the applicant’s years of 
service would not be transferred to the new structure, nor was it suggested 
that her employee benefits would be interrupted by such transfer. A new 
post would still essentially be with the same employer, the Department of 
Justice, but in a remodelled structure in conformity with the rationalisation. 
It is specious to suggest that the applicant was a job applicant, in the 
sense of being an outside job seeker.”

IS AN APPLICATION BY AN EXISTING 
EMPLOYEE FOR A POST WHICH HAS 
BEEN ADVERTISED INTERNALLY A 
PROMOTION OR AN APPOINTMENT

Item 2(1)(b) of Schedule 7 of the 
Labour Relations Act applies only 
to employers and employees 
and does not include applicants 
for employment. Clearly there is 
a distinction in the nature of an 
application between an existing 
employee and an outsider. Where 
an outsider applies for a post 
and fails he/she has no recourse 
under the unfair labour practice 
jurisdiction. If he/she can prove 
discrimination then the matter 
will be dealt with in terms of the 
Employment Equity Act 55 of 1998.

In the case of George v Liberty Life 
Association (1996) 17 ILJ 571 (IC). 
the Industrial Court stated that; 
“although it had been held by the 
civil courts that an applicant for 
promotion was in the same position 
as an applicant for employment, 
under the unfair labour practice 
jurisdiction the question is rather 
whether an application for 
promotion is to be regarded as 
an activity falling outside the 
employment relationship. It was 
held that such an application falls 
within the employment relationship. 
The applicant could therefore be 
considered qua employee.”

Where an existing employee is 
unsuccessful the issue arises as 
to whether the dispute can be 
categorised as an unfair labour 
practice. However different views 
have arisen in this regard. It would 
appear that the differences 
have arisen because of the view, 
originating in the common law 
expressed as follows in Public 
Servants Association v Northern 
Cape Provincial Administration”:-

“I am also of the opinion that 
as the employee had applied 
for a post, duly advertised in a 
newspaper, such application, 
should it be successful, could not 
be a promotion. Although the 
appointment would have been 
made within the same department, 
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disputes. If the dispute concerns an 
alleged act of discrimination then it 
must be referred to the CCMA for 
conciliation and if unresolved to the 
Labour Court for adjudication. The 
parties may however consent to 
the matter being arbitrated.

Some guidelines developed in 
determining jurisdiction, namely:-

(a) The onus is on the CCMA 
commissioner to establish the 
“real issue” in a dispute when 
determining jurisdiction. The ipse 
dixit of the applicant would not 
suffice	 to	confer	 jurisdiction	on	 the	
CCMA, rather, the Commissioner 
should establish the validity of the 
reasons given for the alleged unfair 
dismissal.

(b) The employee’s application is 
decisive and not the allegations of 
the employer.

(c) The manner in which the 
employee frames his or her dispute 
when there is no agreement 
between the parties to the dispute.

CONCLUSION

Generally each applicant for a 
respective job position considers 
themselves to be the best candidate 
thus the referral of disputes from 
those applicants or existing 
employees who failed to be given 
the post are foreseeable. Employers 
must ensure that a fair, lawful and 
reasonable selection process is 
followed to avoid any issues.

The view expressed in Public Service Servants Association v Northern Cape 
Provincial Administration (1996) 181LJ 114 (CCMA), was endorsed by the 
Labour Court in Department of Justice v CCMA and others (2001) 22 ILJ 
2439 (LC) wherein Counsel for the respondents argued that since there was 
an existing relationship between the applicant-employee and employer 
and there was to be some advancement, elevation in rank or rise in status, 
the matter amounted to a promotion. 

The applicant did not dispute that but objected on the basis that the 
positions	could	have	been	filled	by	outsiders	and	that	it	is	illogical	to	speak	
of the positions as being promotional posts. It was held that “this objection 
is well founded. I cannot accept respondents’ suggestion that in respect 
of certain candidates an advertised position constitutes a promotion and 
in respect of others an appointment.” 

A different approach was followed in Department of Justice v CCMA and 
others” wherein the Deputy State Law Advisor, Mr Bruwer, applied for the 
post of Chief State Law Advisor with his existing employer. 

The post was advertised internally and externally. His application was 
unsuccessful and he referred the dispute as an unfair labour practice 
relating to promotion. The Department of Justice argued that since the 
post was open to outsiders, the dispute related to an appointment and not 
a promotion and accordingly was a dispute of interest.

in the case of George v Liberty Life (1996) 17 ILJ 571 (IC) it was held that an 
existing employee who applies for a post does so qua employee and not 
qua applicant because such an application falls within the employment 
relationship and therefore the applicant could be considered qua 
employee.

JURISDICTION

Depending on the nature of the dispute either the Labour Relations Act or 
the Employment Equity Act will be the governing legislation. If the unfair 
conduct of the employer relating to the promotion of the employee is 
classified	as	an	unfair	labour	practice	the	dispute	must	be	referred	to	the	
CCMA or appropriate Bargaining Council for conciliation. If the dispute 
remains unresolved, any party to the dispute may request that it be resolved 
through arbitration. The Labour Court has no jurisdiction to adjudicate these 


