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 this is an appeal decision in the Kwazulu-Natal high 

Court Local Division which involves parties who had 

referred their contractual dispute to arbitration. the 

arbitrator made an award in favour of the Appellant’s 

claims against the Respondent’s and the Respondents 

counterclaim against the Appellant.
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Unbeknown to the Appellant, 
the award was made whilst the 
Respondents were under Business 
Rescue. The counterclaim award 
was substantially more and the 
Appellant sought to invalidate the 
award in its entirety by seeking an 
order reviewing and setting it aside. 
When litigation commenced, the 
Respondent was no longer under 
Business Rescue.

The main issues to be determined 
by the appeal court were two-fold:

1. How should the term ‘legal 
proceedings’ as used in s 133(1) 
of the Companies Act of 71 of 
2008( the Act) be interpreted?

2. Is the failure by the individual 
to seek and obtain the Business 
Rescue practitioner’s consent 
before continuing with the 
arbitration fatal to the outcome 
of the arbitration and should it 
for this reason be invalidated?

Section 133 reads “ During 
business rescue proceedings, 
no legal proceedings including 
enforcement action, against 
a company, or in relation to 
any property belonging to the 
company, may be commenced 
or proceeded with in any forum, 
except a) with the written consent 



P a g e  2

F a r r e l l  I n c .  A t t o r n e y s

Natashia Aysen

of the practitioner; b) with leave of the court and in accordance with any 
terms the court considers suitable ………….”

The court a quo had rejected the appellant’s principal contention that 
an arbitration proceeding was a legal proceeding, holding instead that 
the ‘ordinary meaning’ of a legal proceeding was a lawsuit. The appeal 
court stated that the process of attributing meaning to these words was by 
examining the language of the provision, the language and design of the 
statute as a whole and its statutory purpose.

The phrase legal proceeding may, depending on the context within 
which it is used, be interpreted restrictively, to mean court proceedings or 
broadly, to include proceedings before other tribunals including arbitral 
tribunals. The language employed in section 133(1) itself suggests that a 
broader interpretation commends itself.

Contextual indications in section 142(3)(b), also support this interpretation. 
On this point and to elaborate on the arguments submitted by the parties: 
the section obliges directors of a company under business rescue to 
assist the practitioner by producing details of “any court, arbitration or 
administrative proceedings, including pending enforcement proceedings, 
involving the company”. 

The appellant submitted that the specific mention of arbitration proceedings 
in the section, instead of the general reference to legal proceedings in 
section 133(1) indicates that the latter is intended to encompass all of 
these proceedings and not simply court proceedings. The use of the words 
‘in any forum’ as they appear in s133 (1) is broad enough to cover courts, 
arbitrations and administrative tribunals.

The Respondent counters this submission by stating that specifically 
mentioning arbitration proceedings in section 142(3)(b) but not sec 
133(1), the drafters intended to exclude arbitrations from the latter. But 
the question the Respondent is unable to answer is why the lawmaker 
would want the company to provide details of all proceedings, including 
arbitration proceedings to a practitioner but exclude arbitrations from 
the ambit of the moratorium and the obligation to obtain a practitioner’s 
consent in section 133(1)(a). 

The purpose of the provision is to give breathing space to the practitioner to 
get the company’s financial affairs in order. This requires it to be construed 
widely because arbitrations, like court proceedings also involve diversion 
or resources-both time and money-that may hinder the effectiveness of 
business rescue proceedings. To construe it narrowly, as the court a quo 
did, would be at odds with its language, defeat its purpose and lead to 
insensible and impractical consequences.

With regard to the second issue on which the court was to pronounce, the 
Appellant contends that the practitioner’s written consent under s133 (1)
(a) is to be characterised as a jurisdictional fact( a condition precedent for 
the arbitral proceedings to proceed or continue). The court did not agree 
and reasoned that the arbitrator derived his or her jurisdiction from the 
arbitration agreement, not the provisions of the Act. It did not invalidate 
the proceedings and placed a procedural block on a party, not the 
company, to institute or proceed with legal proceedings. 

Section 133(b) of the Act allows a creditor to seek leave of the court to 
institute legal proceedings against a company under supervision with or 
without first obtaining the consent of the Business Rescue Practitioner. The 
fact that a creditor can seek leave without first attempting to obtain the 
Business Rescue Practitioner’s consent first indicates that such consent 

cannot be an absolute bar to 
instituting or proceeding with legal 
proceedings against a company 
under business rescue.

Furthermore, the section does 
not make provision for the lack 
of consent to cause the legal 
proceedings to be deemed a 
nullity as it does in other provisions 
of the Act. Moreover, consent is 
to be sought from the practitioner 
and not the creditor. The Appellant 
therefore has no legal interest 
to challenge the award on the 
ground which she advanced. 
What follows from this interestingly 
enough, is that the moratorium only 
suspends the legal proceedings 
against a company under business 
rescue and not by the company. 
This would mean that the company 
would be subject to the moratorium, 
but the counterclaim which is an 
independent claim would not. 

The Appellant was successful 
in contending that arbitration 
proceedings are legal proceedings 
for the purposes of sec 133(1). She 
was not successful in persuading 
the court that non-compliance 
with its provisions nullifies the legal 
proceedings and luckily so, as she 
had approached the court “with 
the hope of nullifying the award in its 
entirety but would have succeeded 
only in nullifying her own claim, 
thereby making her potential loss 
even greater. She would have thus 
proverbially been hoist by her own 
petard”.


