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LABOURupdate
the way forward

EmpLOyERs BE cAUtiOUs whEn 
AccEpting UniOn “OffERs”

Rp LOgistix (pty) Ltd v tRAnspORt And ALLiEd wORkERs UniOn Of 
sOUth AfRicA (tAwUsA) And OthERs (JA48/14) [2016] ZALAc 7 (4 mARch 2016)

the recent Labour Appeal case of  RP Logistix (Pty) 

Ltd v Transport and Allied Workers Union of South 

Africa (TAWUSA) and Others (JA48/14) [2016] 

ZALAC 7 (4 March 2016) highlights the risks involved 

when “snatching at an offer” from union officials. 

more particularly, where the employer and employee 

enter into a “voluntary retrenchment” process, it is 

vital that consensus is obtained to make the agreement 

binding on both parties.  
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Facts

The employer, in this case, had 
decided to relocate its business 
approximately 25km to a new 
location. Drivers of the company 
were concerned about driving 
the extra distance to work and 
wished to be reimbursed for 
their travels. 

Mr Madolo, a Union Official, 
entered into negotiation with 
the employer. The employer 
stated that he was not prepared 
to reimburse the drivers for travel 
expenses. Mr Madolo stated 
that he had a “mandate”, 
meaning a “proposal” that the 
company should retrench all 
the drivers. He went on to say 
that the workers have provided 
three proposals, namely: 
- Pay extra money for traveling 

costs; or
- Retrench all of them; or 
- They will have a dispute on all 

the issues.

After the union officials applied 

James moxham (candidate Attorney)
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pressure on the employer to respond, the employer transmitted 
a response the following day summarising the union’s proposals 
and notifying the union that “Management has considered all the 
above mandates and would like to confirm that we accept your 
mandate to retrench all employees (TAWUSA members)”. 

The following week TAWUSA transmitted a response to the employer 
stating that the proposals addressed are still “on the table”, and 
may be withdrawn in the future. The Company responded by 
stating that it had accepted the union’s proposals made on behalf 
of its members concerning the voluntary retrenchment of the 
employee members. 

The Union withdrew its proposals that all TAWUSA members be 
retrenched but the employer remained adamant that the union 
had requested the retrenchment of all TAWUSA members and 
proceeded to retrench them. 

Issue

The union disputed that any voluntary retrenchment agreements 
had been entered into and approached the Labour Court seeking 
an order that the employees be reinstated. The employer opposed 
the application on the basis that it had understood the proposals 
by TAWUSA as being an offer to retrench its members by mutual 
consent. 

The issue before Labour Court was whether there was a binding 
agreement that all TAWUSA members would be voluntarily 
retrenched. 

Held

The court found that the primary question was whether the proposal 
made by Mr Madolo was meant and understood to be an offer 
which if accepted became a binding contract. The court held 
that at no point had consensus been obtained to go ahead with 
the voluntary retrenchment process Accordingly, the dismissals 
were determined as unfair since the agreement to terminate the 
members contracts had not come into effect.. The Employer took 
the matter on appeal.

The Labour Appeal Court upheld the judgment stating that there 
were actions by the shop steward who made the demands which 
indicated he was “postulating an exaggerating response to a 
possible refusal to reimburse the drivers for their travelling expenses.” 
Ms Masinamela’s evidence under cross examination pointed to 
three telling incidents that showed the offer was not meant as a 
binding contract:
i) The first was Ms Masinamela’s disbelief when she heard the offer 

articulated by Mr Madolo;
ii) Secondly, it was highlighted that she had expected the offer to 

be withdrawn; 
iii) Finally, she stated that the union members were entitled to 

object.
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be communicated with clearly 
and often, to ensure that both 
parties understand the effects 
of any agreements proposed 
to be reached. If the employer 
accepts a proposal, it must state 
its unconditional acceptance in 
a written agreement that can 
be succinctly communicated 
to the union and its employees. 

The court found that this 
evidence points to the fact that 
this “postulating” could not be 
construed as an “offer” that 
was binding on both parties. 
The employer was found to 
have acted ‘opportunistically’ 
in relying on a proposal that 
was not capable of being 
binding; having conceded that 
it expected TAWUSA to reject its 
acceptance. 

The Employer in hindsight, 
and relying on apparent 
consensus, attempted to 
raise the businesses operation 
requirements being a reason for 
the retrenchment. The Labour 
Appeal Court in this regard held 
that the court a quo was correct 
in not allowing the employer to 
lead evidence regarding the 
financial circumstances of the 
appellant. Furthermore, there 
was no merit in this argument as 
the reasons for the retrenchment 
were based squarely on the 
agreement. The opportunities 
to explore the operational 
requirements were denied.  

In granting relief, the Employer 
argued that the court a quo 
failed to exercise its discretion 
properly when it ordered full 
retrospective reinstatement. The 
court pointed out that section 
193 of the Labour Relations Act 
confers a discretion on a court 
to order reinstatement “from 
any date not earlier than the 
date of dismissal.” Although 
the court found that the union 
officials bore some responsibility 
for suggesting a voluntary 
retrenchment without being 
properly mandated, it was 
ultimately the Employer that 
went forward with the dismissals. 
The Appeal Court therefore 

agreed with the court a quo in 
that retrospective reinstatement 
for the 22 months following the 
dismissal was correct.

In the absence of a binding 
agreement, the LAC held that 
the dismissals were substantively 
unfair and the employer was 
ordered to reinstate some 55 
employees with retrospective 
effect.

PrIncIPle

Employers must differentiate 
between “postulating” by union 
members and an “offer” that is 
capable of being accepted. 
The consequences of accepting 
“offers” made by union officials 
can be detrimental to the 
future operation of a particular 
business, and Employers must be 
careful to “snatch at a bargain”. 
Employers must always ensure 
that the official is mandated 
and authorised to enter into 
any agreements with the 
employer. Union officials must 


