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CASE UPDATE:  ALGOA BUS LTD
TRANSPORT ACTION RETAIL AND 

GENERAL WORKERS UNION 
(THOR AND OTHERS) 2015 (ZALCPE) (7 MAY 2015)

On 7 May 2015, the Port Elizabeth Labour Court 

handed down an Order that the Union be jointly and 

severally liable to pay the Company namely Algoa Bus 

Company (Pty) Ltd the sum of R1.406 285.33 on an 

instalment basis with the Union to pay an amount of 

at least R5280.00 per month and Further Respondents 

to pay R214.50 deducted from their monthly salary in 

accordance with the Basic Conditions of Employment 

Act 75 of 1997.
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Voreshka Bisetty Gosai (Associate)

It was common cause that the 

employees had embarked upon 

an unprotected strike which 

commenced on 23 January 

2013 and ended on 30 January 

2013, even though the strike was 

interdicted on 25 January 2013. 

The employer therefore claimed 

for losses it sustained as a result 

of the strike.

In terms of Section 68(1)(b) of 

the Labour Relations Act 66 

of 1995 (“LRA”) when a strike 

is not in compliance with the 

provisions of LRA, the Labour 

Court has jurisdiction “to order 

payment of just and equitable 

compensation for any losses 

attributed to the strike”.

In making such an Order, the 
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Court must have regard to certain factors including whether 

attempts have been made to comply with the strike provisions in 

the LRA, whether the strike was premeditated, whether the strike 

was in response to unjustified conduct by the other party to the 

dispute, the duration of the strike as well as the financial position of 

the employer, Trade Union or employees.

In terms of the evidence before the Court, the Trade Union had 

done little  if anything to discourage its members from participating 

in the strike or to distance itself from the strike. The strike was not a 

spontaneous process and it was in response to a legitimate and 

justified conduct on the part of the employer.

Furthermore, the interdict against the strike was not adhered to, 

resulting in the strike lasting for seven and half days. The Trade 

Union was in poor financial conditions. However the Court held that 

the fact that the Award of Compensation against the Trade Union 

might cause further financial damage, it is not in itself a reason for 

not granting relief.

The important factor to be determined is whether the effect of the 

particular Award of Compensation against the Trade Union is likely 

to seriously compromise its ability to function, bearing in mind that 

it will usually have responsibilities to members in other work places 

whose rights ought not to be seriously compromised by the unlawful 

conduct of the section of the membership.

This does not however mean that a Trade Union can accept to 

be immune to the financial consequences of reckless conduct by 

its members or office bearers. The Court held that there was no 

credible evidence of how an Award of compensation would effect 

the Trade Unions collective bargaining capabilities.

It weighed upon various factors 

and concluded that even if 

it made allowances for the 

strikers actions until 25 January 

2013 as being misguided and ill 

formed given the fact that the 

employees had defied a Court 

Order interdicting the strike, 

they should be liable for the full 

costs of the damages suffered 

for the remainder of the strike.

The Court further ordered 

payment of damages based on 

the losses sustained over five of 

the seven and half days of the 

strike.

It is important to note that 

the Trade Union cannot be 

expected to be protected 

from financial consequences of 

reckless conduct of its members 

or office bearers simply because 

of its poor financial situation.

Should you require any further 

assistance or advice with 

regards to these issues, please 

do not hesitate to contact our 

offices.
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