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THE RISKS ASSOCIATED WITH 
POLYGRAPH TESTING

Polygraph testing as a lie detector test amounts to 

opinion evidence which attempts to indicate the guilt 

or otherwise of an accused employee.
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This form of opinion evidence is 

particularly controversial as the 

scientific validity and reliability 

of these tests have not been 

accepted by our Courts or the 

Health Professionals Council of 

South Africa.  At best, it provides 

an indication that one has a strong 

emotional response to a question, 

and by no means does it constitute 

proof that an employee is lying 

or being untruthful.  Therefore, 

even if the polygraph evidence 

is admitted it will generally only 

serve as corroboratory evidence in 

support of other evidence against 

an employee. (Mzimela and United 
National Breweries SA (Pty) Ltd 2005 

14 CCMA 8.2.23.11)

Polygraph evidence used on its 

own to show that a dismissal was 

fair is insufficient in the absence 

of other independent, supporting 

evidence.  It is important to note 

that the refusal of an employee to 

undergo a polygraph test amounts 

to a breach of the duty of good 

faith owed by an employee to 

the employer.  This illustrates that 

such refusal would mean that an 

employer would draw a negative 
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inference that the employee is guilty and therefore the employer cannot 
employ an employee if there is refusal. This further illustrates that the 
employee is in fact guilty. The onus is on the employer to prove the guilt of 
the employee.

In the case of Sedibeng District Municipality v The South African Local 
Government Bargaining Council and Others 2012 JDR 1522 (LC) it was 
accepted that polygraph testing can be used by employers as a legitimate 
tool in considering promotions, and that such use would not be at odds 
with South African jurisprudence. The issue, however, was the finding by the 
arbitrator that the reason the employees were not appointed was simply 
because they failed the polygraph test.

The court held that the exclusive reliance on the polygraph test results 
to eliminate candidates for appointment on the basis of their ‘deceitful 
character’, in the absence of any other information placing a question 
mark over their integrity, is unfair.

REFUSAL TO UNDERGO POLYGRAPH TESTING

An employee cannot be compelled to undergo a polygraph test.  The 
refusal to undergo a polygraph test does not indicate guilt and importantly 
does not give rise to grounds for a dismissal, unless the contract agreement 
provides therefore.  Further, an employer can draw a negative inference 
from an employee’s refusal to undergo a polygraph test. 

Despite the weaknesses in polygraph testing noted above, employers 
still make use of polygraph testing if certain precautions are taken and 
therefore polygraph testing can be useful.

In the matter of Armoed, Elton K v Gray Security Services, [1999] CCMA, 
EC9809 it was held that: 

‘The second significant factor is Mr Armoed’s refusal to undergo a polygraph 
test… to grasp this final opportunity to demonstrate his innocence… To say 
that it would have been unnecessary to undergo the test does not hold 
water… It is appropriate to draw an adverse inference from his refusal’

STEPS TO BE TAKEN BEFORE UTILISING POLYGRAPH TESTING

It is important for any employer, utilizing polygraph tests, to exercise the 
necessary amount of caution and foresight, being constantly wary of the 
use of the polygraph evidence in the CCMA and/or Labour Courts.  It is 
of utmost importance that all actions leading up to and related to the 
polygraph test and testing of the subject employee is reliable and applied 
in a fair manner.

Consent is crucial and it is imperative that the employee consents in writing 
to undergo the tests as an employee cannot be compelled or forced to 
undergo a polygraph test.

Ideally, a reputable polygraphist should be used and the questions used 
for the test should be clear and unambiguous.

It is important to brief the employee prior to the test being conducted and 
to inform the employee of the type of questions as well as the reason for 
the test.

Provision must be made for an interpreter where necessary in order to 
ensure that the employee understands not only the questions being asked 

but the reasons for the polygraph 

test.

It is preferable to utilize polygraph 

testing as part of an investigative 

process as opposed to a stand 

alone test used as evidence 

indicating guilt on its own.

The polygraphist should ideally have 

some form of experience in the field 

as well as suitable qualifications as 

he or she will be required to testify 

at the hearings and/or proceedings 

that are likely to follow.

CONCLUSION

Ultimately polygraph testing can 

be used as a provision in a contract 

of employment and refusal of the 

employee to undergo polygraph 

testing would allow the employer 

to draw an adverse inference from 

the refusal. Polygraph evidence is 

sufficient in the absence of other 

independent, supporting evidence.  

Precautionary measures such as 

using the services of a reputable 

polygraphist and briefing the 

employee prior to the test are some 

of the steps that should be taken.  

Thus, if careful consideration is 

given and if the necessary steps are 

taken, polygraph testing can be 

very useful.


