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LABOURupdate
the way forward

Revisiting BUSINESS TRANSFERS and
SECTION 197 of the LABOUR RELATIONS ACT

Section 197 of the Labour Relations Act, 1995, as amended 

(‘LRA’), provides for the treatment of employees when a 

business is transferred to another ‘as a going concern.’ 

The purpose of the Section, in its entirety, is to ensure 

job security of effected employees when the business is 

transferred. 
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In this article, we revisit what 
constitutes selling a business “as 
a going concern” in light of the 
consequences of Section 197 of the 
LRA – more specifically, the effects 
of Arbitration Awards in years to 
come.

1. DEFINING A “GOING CONCERN” 
– SUBSTANCE OVER FORM

The sale of a business as a going 
concern means that the business 
(or part thereof) is capable of 
operating as a stand-alone 
business. The business is transferred 
from the old employer to the new 
employer and the new employer 
steps into the shoes of the old 
employer. Whether or not the 
element of being sold ‘as going 
concern’ has been met, is a factual 
enquiry, determined objectively in 
light of the circumstances of each 
transaction. 

Although not defined in the LRA, 
a ‘going concern’ has been 
highlighted in case law.  In National 
Education & Allied Workers Union 
(NEHAWU) v University of Cape 
Town and Others 2003 (3) SA 1 
(CC), the Constitutional Court held 
that the ordinary meaning must be 
applied unless the context indicates 
otherwise. The court stated that 
there is no closed list of factors, and 
some of the important indicators 
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employee’s employment and the employment contract continues 
with the new employer.  Thus the employee’s years of service with the 
old employer  carries over to the new employer and should the new 
employer dismiss an employee based on operational requirements, 
the severance pay will have to be calculated taking into account 
the years of service the employee had with the old employer;

2.5 Changes in terms and conditions of employment cannot be 
implemented unilaterally;

2.6 Employees cannot use the section 197 transfer as a form of statutory 
bargaining to obtain better terms and conditions of employment;

2.7 The new employer will be bound by any arbitration awards made in 
terms of the common law or any other law, as well as any binding 
collective agreement;

2.8 Section 197(2)(c) effectively allows the employee to sue the new 
employer even if it was the old employer who retrenched the 
employee unfairly;

2.9 Prior to transfer, the old and new employer must achieve consensus 
on the value of accrued leave pay, entitlement to severance pay, 
and any other payments that may have accrued to an employee;

2.10 Whilst the transferred employees can be consulted with regards to 
deviating from section 197 by agreement, it is not possible to agree 
that the transfer will interrupt the employees terms of service;

2.11 The new employer may transfer the employees to a different pension, 
provident, retirement or similar fund, if the criteria in section 14 (1) (c) 
of the Pensions Fund Act, No 24 of 1956 are met;

2.12 In the event that a transferred employee becomes unemployed 
within 12 months from the date of acquisition by virtue of operational 
requirements, liquidation or sequestration of the business post 
acquisition, and if the old employer failed to comply with its 
obligations in terms of section 197 (8), the old employer will be 
deemed to be jointly and severally liable with the new employer.

3. CASE STUDY: A POST TRANSFER REALITY

In the Labour Appeal Court judgment of High Rustenburg Estates (Pty) Ltd 
v NEHAWU obo Cornelius and others (2017) 38 ILJ 1758 (LAC) (23 March 
2017) the court dealt extensively with the effects of Section 197 (5) of the 
LRA and arbitration awards.

Section 197 (5) of the LRA provides as follows:-

“(5)

(a) For the purposes of this subsection, the collective agreements 
and arbitration awards referred to in paragraph (b) are 
agreements and awards that bind the old employer in 
respect of the employees to be transferred, immediately 
before the date of transfer.

(b) Unless otherwise agreed in terms of subsection (6), the new 
employer is bound by –
(i) any arbitration award made in terms of this Act, the 

common law or any other law;
(ii) any collective agreement binding in terms of section 

23; and
(iii) any collective agreement binding in terms of section 

32, unless a commissioner acting in terms of section 62 
decides otherwise.”

are whether there was a transfer 
of assets; whether employees are 
taken over by the new service 
provider; whether customers are 
transferred; and whether the same 
business is being carried out by the 
new service provider. 

No single factor is determinative, 
and the factors taken into account 
do not constitute a closed list. 
Where the business is compared 
before and after the transfer, and 
the results are similarly alike, it will 
lead one to the conclusion that the 
transfer was a going concern.

Attempts to avoid the section 
197 will not survive where the 
reality substance contradicts the 
arrangement.

2. THE IMPLICATIONS OF SECTION 
197 OF THE LRA

As canvassed in Section 197, the 
following are important features of 
the sale of a business as a going 
concern:-

2.1 When a transfer takes 
place the new employer is 
automatically substituted in 
the place of the old employer 
in respect of all contracts 
of employment in existence 
immediately before the date 
of transfer;

2.2 Section 187(g) of the LRA 
makes a dismissal that is 
based on the reason of a 
transfer or any reason relating 
to a transfer contemplated 
in section 197 or 197A 
automatically unfair [Van der 
Velde v Business and Design 
Software (Pty) Ltd & Another 
(2006) 10 BLLR 995 (LC)];

2.3 Anything done before the 
transfer relating to the old 
employer, which includes the 
dismissal of an employee, 
the commission of an unfair 
labour practice or an act of 
unfair discrimination will be 
considered to have been 
done by the new employer;

2.4 The transfer does not 
affect the continuity of an 
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 Here are some of the items to 
consider:-

6.1 Any dismissal relating to 
the transfer is regarded as 
automatically unfair in terms 
of Section 187 (1) (g) of the 
LRA, even if the dismissal is 
indirectly linked;

6.2 Unless otherwise agreed, any 
arbitration that is favourable 
may be reversed and bind 
the new employer in years to 
come;

6.3 Terms of employment must 
be fully understood prior to 
entering into the transfer;

6.4 Proper due diligence by 
the new employer must 
be conducted prior to 
considering the transfer ‘as a 
going concern’;

6.5 Transferred employees must 
be consulted on the transfer 
and the terms and conditions 
of employment in the future. 
If the new and/or old 
employer wants to contract 
out of the protections 
afforded by Section 197, 
such consultation cannot 
be done unilaterally. It is 
only possible to deviate from 
Section 197 by agreement. 
As previously stated however, 
it is not possible to agree that 
the transfer will interrupt the 
employee’s terms of service.

 

4. FACTS

The dispute dates back to 2004, when the Commission for Conciliation, 
Mediation and Arbitration (“CCMA”) found the dismissal of 18 employees 
from High Rustenburg Hydro (Pty) Ltd (the old employer) to be fair. The 
National Health and Allied Workers Union (‘NEHAWU”) took the decision on 
review in the Labour Court. Prior to the finalisation of the proceedings, the 
old employer sold its business ‘as a going concern’ and High Rustenburg 
Estates (Pty) Ltd became the new employer. 

The old employer failed to inform the Labour Court that the business had 
been sold ‘as a going concern.’ The Labour Court set aside the CCMA 
Arbitration Award, declared the dismissals to be unfair and ordered 
compensation equivalent to 12 (twelve) months remuneration for the 18 
employees.

The old employer did not, however, pay the compensation ordered which 
resulted in a writ being issued against the property in order to secure 
payment of the compensation owed to the dismissed employees. 

The new employer understandably became aware of the writ issued 
against its property and since it had purchased the business as a going 
concern, it became the new employer’s problem. 

Further litigation ensued and the Applicant (new employer) raised the 
following arguments:-

i) NEHAWU was required to obtain a separate declaratory 
order which held that the Applicant was liable for the old 
employers debts;

ii) The Applicant had not been provided with an opportunity to 
defend a claim against it when it became the new employer. 

5. JUDGMENT

The Labour Court held that the writ of execution was lawfully issued in 
terms of section 197 (5) of the LRA and the property of the Applicant could 
validly be sold in execution. 

In the Labour Appeal Court, the issue was phrased as follows:-

“whether a substitution of an arbitration award made after the transfer 
of the business from an old employer to a new employer binds the new 
employer in that the award is deemed to have taken effect at the very 
least from the date on which it was made, albeit incorrectly.”

The Labour Appeal Court revisited the purpose of section 197 of the LRA 
and found that the employees could not be denied protection simply 
because of the timing of the transfer of the business where they were 
successful in litigation. 

Whilst an arbitration award which was initially in favour of an old employer 
will undoubtedly favour the new employer in terms of section 197 (5) of 
the LRA, so too must the reversal of that arbitration award bind the new 
employer, even if the reversal comes many years later.

6. CONCLUSION

Employers need to be cautious of section 197 of the LRA when buying 
or otherwise taking over part of a business ‘as a going concern.’ Whilst 
economic development and the promotion of employer’s interests are of 
considerable importance, their implementation should not come at the 
expense of the transferred employees.


